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Title  45— Public  Welfare 

CHAPTER  I — OFFICE  OF  EDUCATION,  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

PART  171 — INSTRUCTIONAL  EQUIPMENT 
GRANTS  FOR  INSTITUTIONS  OF  HIGHER 
EDUCATION 

AGENCY:  U.S.  Office  of  Education, 
HEW. 

ACTION;  Final  Regulation. 

SUMMARY:  This  regulation  establishes 
alternate  methods  of  determining 
whether  statutory  maintenance  of  effort 
requirements  have  been  met  by  institu¬ 
tions  of  higher  education  participating 
in  the  instructional  equipment  grants 
program.  It  also  sets  out  criteria  of  gen¬ 
eral  applicability  on  the  basis  of  which 
the  Commissioner  may  ^’aive  compliance 
by  an  institution  with  the  maintenance 
of  effort  requirements.  The  regulation  is 
necessary  to  implement  recent  amend¬ 
ments  to  the  Higher  Education  Act. 

EFFECTIVE  DATE;  Pursuant  to  Section 
431(d)  of  the  General  Education  Provi¬ 
sions  Act,  as  amended  (20  U.S.C.  1232 
(d)),  this  regulation  has  been  trans- 
mitt^  to  the  Congress  concurrently  with 
thi.«;  publication  in  the  Federal  Register. 
That  section  provides  that  regulations 
subject  thereto  shall  become  effective  on 
the  forty-fifth  day  following  the  date  of 
transmission,  subject  to  the  provisions 
therein  concerning  Congressional  action 
and  adjournment. 

FOR  FURTHER  INFORMATION  CON- 
TA(rT: 

Frank  A.  Stevens,  Chief,  LEPRB,  Divi¬ 
sion  of  Library  Programs,  OLLR,  Tel. 
202-245-9530. 

SUPPLEMENTARY  INFORMATION: 
Section  157  of  the  Education  Amend¬ 
ments  of  1976  (Pub.  L.  94-482)  amended 
Section  604  of  the  Higher  Eklucation  Act 
(20  UB.C.  1124)  to  provide  alternative 
methods  for  computing  maintenance  of 
effort  with  respect  to  apphcations  for 
grants  for  Instructional  equipment  and 
to  require  the  Commissioner  to  estab¬ 
lish  basic  criteria  for  making  determina¬ 
tions  to  waive  the  maintenance  of  effort 
requirement. 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
Tuesday,  June  28,  1977  (42  PR  32812). 
Comments  were  Invited  on  the  proposed 
rule. 

Comments  and  Responses 

In  general,  all  the  commenters  were 
In  agreement  with  the  changes  set  out 
in  the  proposed  rule.  Some,  however, 
made  additional  suggestions. 

SECTION  171.3  CONDITIONS  FOR  GRANT 
APPROVAL 

Comment.  One  commenter,  whose  in¬ 
stitution  receives  biennial  funding  and 
Is  permitted  to  make  shifts  in  expendi¬ 
tures  between  the  two  years  of  each  bien¬ 
nium,  felt  that  the  waiver  provision 


would  not  be  applicable  to  such  a  case, 
since  reduction  In  expenditures  would  be 
on  a  recurring,  rather  than  a  one  time 
basis.  The  commenter  suggested  that 
paragraph  (c)  (2)  of  $  171.3  be  amended 
to  substitute  the  word  “either”  for  the 
word  “second”  in  order  to  alleviate  this 
situation. 

Response.  No  change  in  the  regulation 
Is  deemed  necessary  for  two  reasons. 
First,  the  wording  of  §  171.3(c)  (2)  is 
based  on  the  statute.  Secondly,  with  re¬ 
spect  to  the  commenter's  concern  about 
the  waiver  provision,  the  letter  states 
that  shifts  in  funding  between  the  first 
and  second  year  of  each  biennium  are 
permitted  when  “unexpectedly  higher 
costs  occur  in  the  first  year.”  Section 
171.4,  as  written,  could  cover  this,  either 
under  one  of  the  criteria  specifically  set 
out  in  the  r^nilation,  or  under  the  “spe¬ 
cial  and  unusual  circumstances”  clause. 

Comment.  One  commenter  recom¬ 
mended  that  the  Commissioner  make 
clear  in  the  regulation  that  he  did  not 
waive  all  maintenance  of  effort.  Fkirther, 
the  commenter  suggested  that  any  year 
in  which  a  waiver  of  maintenance  of 
effort  is  granted  should  not  be  counted 
as  a  base  year  for  any  succeeding  appli¬ 
cation. 

Response.  The  statute  authorizes  the 
Commissioner  to  waive  maintenance  of 
effort  in  accordance  with  criteria  of  gen¬ 
eral  applicability.  If  an  institution  can 
meet  one  of  these  criteria,  and  requests 
a  waiver,  the  Commissioner  is  authorized 
to  waive  all  maintenance  of  effort  during 
the  prior  relevant  years. 

The  year  in  which  a  waiver  has  been 
granted  under  either  of  the  above  pro¬ 
visions  must  be  counted  as  a  base  year 
under  the  statutory  language  of  the 
maintenance  of  effort  provision,  which 
requires  that  the  amount  spent  by  the 
applicant  from  current  funds  for  instruc¬ 
tional  and  library  purposes  in  each  of  the 
two  most  recent  successive  years  for 
which  actual  expenditures  are  available 
is  equal  to  or  greater  in  the  second  of 
those  years  than  in  the  first. 

SECTION  171.4  WAIVER  OF  MAINTENANCE  OF 
EFFORT 

Comment.  One  commenter  recom¬ 
mended  that  the  State  commissions  be 
given  authority  to  determine  waivers  of 
maintenance  of  effort. 

Response.  No  change  is  made  In  the 
regulation.  The  regulatory  language  is 
based  on  the  statute  which  authorizes 
the  Commissioner  to  waive  the  require¬ 
ment  in  accordance  with  criteria  of  gen¬ 
eral  applicability.  It  is  expected  that  the 
State  commissions,  in  determining  pri¬ 
orities  under  the  State  plan,  will  also 
review  the  circumstances  affecting  any 
institution  requesting  a  waiver  and  will 
make  recommendations  to  the  Commis¬ 
sioner  respective  to  granting  such 
waivers. 

Comment.  One  commenter  suggested 
that  the  State  commissions  be  given 
some^uthority  to  make  judgmental  de¬ 
cisions  relative  to  an  application  meeting 
the  conditions  set  out  in  the  waiver  cri¬ 
teria. 


Response.  The  Commissioner  will  de¬ 
cide  whether  to  grant  a  waiver  based  in 
part  on  the  recommendation  of  the  State 
commissions.  It  is  expected  that  the 
State  commission,  in  recommending  the 
waiver  under  the  appropriate  criterion 
or  because  of  special  and  unusual  cir¬ 
cumstances,  will  justify  its  recommenda¬ 
tions  in  terms  of  actual  conditions  af¬ 
fecting  the  institution. 

Comment.  One  commenter  asked 
whether  the  State  commissions  were  to 
interpret  “major  cut,”  under  §  171.4(b) 

(4)  and  “serious  drop”  under  §  171.4(b) 

(5) ,  Further,  the  commenter  asked 
whether  “special  and  unusual  circum¬ 
stances”  covered  circumstances  other 
than  those  enumerated  in  subsections 
(b)(1)  through  (b)(6)  of  §171.4. 

Response.  As  the  response  given  above 
to  another  commenter  indicates,  it  will 
be  the  responsibility  of  a  State  commis¬ 
sion  to  justify  a  'recommendation  for 
waivers.  This  means  that  the  State  com¬ 
mission  will  make  the  initial  interpreta¬ 
tion  as  to  whether  the  circumstances 
provide  grounds  for  recommending  the 
waiver.  As  to  the  commenter’s  second 
question,  the  regulation  states  that  spe¬ 
cial  and  unusual  circumstances  include, 
but  are  not  limited  to,  the  enumerated 
reasons. 

Comment.  One  commenter  suggested 
that  a  cut  in  State  or  institutional  appro¬ 
priations  not  be  a  factor  in  waiving 
maintenance  of  effort  because  to  allow  it 
would  permit  Federal  funds  to  be  used  as 
a  substitute  for  State  expenditures,  and, 
therefore,  §  171.4(b)  (4)  should  be 
deleted. 

Response.  In  developing  criteria  of 
general  applicability  for  waiver  of  the 
maintenance  of  effort  requirement,  the 
Commissioner  was  concerned  about  the 
effect  of  cut-backs  in  income  of  institu¬ 
tions  of  higher  education  on  the  instruc¬ 
tional  program  they  offered,  no  matter 
what  the  source  of  the  cut-back.  Since 
grants  imder  this  program  are  made  only 
in  response  to  an  application  for  funds, 
it  was  the  Commissioner’s  belief  that 
even  if  there  were  a  cut  in  State  fimding, 
a  State  institution  should  not  be  pre¬ 
vented  from  applying  for  needed  instruc¬ 
tional  or  closed  circuit  television  equip¬ 
ment,  nor  from  receiving  a  waiver  of  the 
maintenance  of  effort  requirement,  if 
the  waiver  is  justified. 

Comment.  One  commenter  wished  to 
know  whether  §  171.4(b)  (4)  covered  pri¬ 
vate  as  well  as  State  fimded  institutions. 
The  commenter  also  asked  whether  sub¬ 
section  (b)  (6)  included  imder  “natural 
or  other  disasters,”  energy  emergencdes 
that  necessitate  an  alteration  in  ex¬ 
penditures. 

Response.  Subsection  (b)  (4) ,  in  re¬ 
ferring  to  “other  budgeted  income”  as 
well  as  to  State  or  Institutional  appro¬ 
priations  is  intended  to  cover  the  income 
sources  of  private  as  well  as  public  in¬ 
stitutions.  As  for  justifying  a  waiver  on 
the  basis  of  extraordinary  expenditures 
to  meet  energy  costs,  the  facts  of  a  spe¬ 
cific  case  would  have  to  be  known  before 
an  answer  could  be  given. 
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State  Plan  Amendments 

By  memorandum  of  Augiist  1, 1977,  the 
Commissioner  has  notified  the  State 
commissions  of  the  necessity  of  amend¬ 
ing  their  State  Plans  in  conformity  with 
the  statutory  amendments  concerning 
maintenance  of  effort  in  time  to  be  effec¬ 
tive  with  respect  to  applications  for  fimd- 
ing  from  fiscal  year  1978  appropriations. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
grams  13.518,  Higher  Education  Instructional 
Equipment.) 

Note. — ^The  U.S.  OfBce  of  Education  has 
determined  that  this  document  does  not  con¬ 
tain  a  major  proposal  requiring  preparation 
of  an  Inflation  Impact  Statement  under  Ex¬ 
ecutive  Order  11821  and  OMB  Circular  A-107. 

Dated:  October  3,  1977. 

Ernest  L.  Boyer, 

United  States  Commissioner 
of  Education. 

Approved;  December  5,  1977. 

Joseph  A.  Califano,  Jr., 

Secretary  of  Health,  Education, 
and  Welfare. 

Part  171  of  Chapter  I  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

1.  The  Table  of  Contents  is  revised  to 
read: 

Sec. 

171.1  Definitions. 

171.2  General  provisions. 

171.3  Conditions  for  grant  approval. 

171.4  Waiver  of  maintenance  of  effort. 

171.5  Submission  and  processing  of  appli¬ 

cations. 

171.6  Criteria  for  standards  and  methods 

to  determine  relative  priorities  of 
eligible  projects. 

171.7  Criteria  for  standards  and  methods 

to  determine  Federal  shares  of  eli¬ 
gible  projects. 

171.8  Fiscal  control  and  fund  accounting 

procedures. 


Sec. 

171.9  Retention  of  records. 

171.10  State  plans. 

171.11  Determination  of  costs  eligible  for 

Federal  participation. 

Authority:  Secs.  601-609,  1201-1204  of 
Pub.  L.  89-329,  as  amended,  79  Stat.  1261- 
1266,  1269-1270  as  amended  (20  U.S.C.  1121- 
1129,  1141-1142b),  unless  otherwise  noted. 

2.  Section  171.3(c)  is  revised  to  read 
as  follows : 

§  171.3  Conditions  for  grant  approval. 

V  •  •  •  • 

(c)  (1)  That  the  applicant  has  met  the 
maintenance  of  effort  requirement  unless 
a  waiver  of  maintenance  of  effort  has 
been  granted  in  accordance  with  §  171.4. 

(2)  An  applicant  meets  the  mainte¬ 
nance  of  effort  requirement  when  It 
shows  that  it  has  spent  from  current 
funds  for  instructional  and  library  pur¬ 
poses  in  each  of  the  two  most  recent 
successive  years  for  which  actual  ex¬ 
penditures  are  available,  an  amount  in 
the  second  of  those  years  which  is  equal 
to  or  greater  than  the  amount  it  spent 
for  such  purposes  in  the  first  of  those 
years.  Personnel  costs  are  not  to  be  in¬ 
cluded. 

(3)  Maintenance  of  effort  under  para¬ 
graph  (c)  (2)  of  this  section  may  be 
shown  by  comparing  either: 

(i)  The  total  expenditures  in  each  of 
the  two  years ;  or 

(ii)  The  total  expenditures,  divided  by 
the  full-time  equivalent  number  of  stu¬ 
dents,  in  each  of  the  two  years. 

•  *  *  *  • 

§§  171.4—171.10  [Redesignated] 

3.  Sections  171.4  through  171.9  are 
redesignated  §§  171.5  through  171.10  re¬ 
spectively. 

4.  Section  171.4  is  added  to  read  as 
follows: 


§  171.4  Waiver  of  maintenance  of  effort. 

(a)  If  the  Commissioner  determines, 
upon  finding  and  recommendation  by 
the  State  Commission,  made  in  accord¬ 
ance  with  a  provision  set  forth  in  the 
State  Plan,  that  there  are  special  and 
unusual  circumstances  which  prevent  the 
applicant  from  meeting  the  maintenance 
of  effort  requirement  set  out  in  §  171.3 
(c) ,  the  Commissioner  may  waive  the  re¬ 
quirement. 

(b)  Special  and  unusual  circumstances 
constituting  a  basis  for  a  waiver,  include, 
but  are  not  limited  to,  the  following: 

(DA  new  or  relatively  new  institution 
has  incurred,  during  the  base  year,  large 
costs  for  instructional  equipment  asso¬ 
ciated  with  the  establishment  of  the  in¬ 
stitution; 

(2)  An  older  institution,  after  under¬ 
going  substantial  increases  in  enrollment 
or  in  program  activity  requiring  an  un¬ 
usually  higher  level  of  Instructional 
equipment  and  library  expenditures  for 
a  temporary  period  of  time,  lowers 
these  expenditures  to  a  level  adequate 
to  maintain  normal  standards  of  opera¬ 
tion; 

(3)  An  older  institution,  after  making 
large  “one  time”  expenditures  for  in¬ 
structional  and  library  purposes,  i.e., 
major  equipment  or  facility  acquisitions, 
lowers  these  expenditures  to  a  level  ade¬ 
quate  to  maintain  normal  standards  of 
operation ; 

(4)  A  major  cut  in  State  or  institu¬ 
tional  appropriations  or  other  budgeted 
Income,  requires  the  applicant  to  make  a 
drastic  alteration  in  expenditures; 

(5)  A  serious  di’op  in  student  enroll¬ 
ment  or  program  activity  occurs  which  is 
brought  about  by  factors  not  controllable 
by  the  applicant;  or 

(6)  A  natural  or  other  disaster  requires 
the  applicant  to  make  a  drastic  altera¬ 
tion  in  expenditures. 

(20  U.S.C.  1124(c).) 

[FR  Doc.77-34495  Filed  12-16-77:8:46  am) 
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